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1.   Declarations of Interest  
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proposes to take at the end of the agenda/Chairman's business 
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7.   Restricting Exit Payments in the Public Sector - Consultation on 
Draft Regulations 
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RECOMMENDATION The Fire Authority is recommended to: 
  
 i. note the Government’s proposal to implement a 

Public Sector Exit Payment Cap; and 
  
 ii. give their views on the proposed draft response to 

the consultation on the regulations to implement the 
cap (appendix A) and delegate authority to the AD 
– HR, OD Training & Assurance to respond to the 
consultation, reflecting the Authority’s views. 

  
 

EAST SUSSEX FIRE AND RESCUE SERVICE 
  
Meeting  Extraordinary Fire Authority 
  
Date  3 July 2019 
  
Title of Report Restricting Exit Payments in the Public Sector – Consultation 

on Draft Regulations 
  
By Mark O’Brien, Deputy Chief Fire Officer 
  
Lead Officer Hannah Scott-Youldon, Assistant Director – HR, OD, 

Training & Assurance. 
  

  
Background Papers https://www.gov.uk/government/consultations/restricting-exit-

payments-in-the-public-sector 
  

  
Appendices 1 – Draft Response to Consultation 
  

  
Implications (please tick  and attach to report)  
 

CORPORATE RISK  LEGAL  

ENVIRONMENTAL  POLICY  

FINANCIAL  POLITICAL  

HEALTH & SAFETY  OTHER (please specify)  

HUMAN RESOURCES  CORE BRIEF  
  

  
PURPOSE OF REPORT To inform the Fire Authority about the Government’s proposal 

to introduce a cap on exit payments in the public sector and 
provide a draft response to the current consultation on the 
regulations to implement the cap (Appendix 1).  
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1 INTRODUCTION 
  
1.1 On 10 April 2019, HM Treasury opened a further consultation on draft regulations, 

directions and guidance to implement the cap.  The draft regulations define the types 
of payments intended to be subject to the cap, how the proposed cap is intended to 
operate and the scope of the regulations. 

  
1.2 It is proposed that the exit payment cap remains set at £95k and will include 

redundancy payments, severance payments, PILON (pay in lieu of notice) if more 
than three months, pension strain costs and other payments made as a 
consequence of termination of employment.  Payments related to death in service or 
ill health retirement, pay in lieu of holiday and payments made in compliance with a 
court or tribunal order are excluded. 

  
1.3 This consultation runs for a 12 week period and is due to end on 3 July 2019. 
  
1.4 This aim of this policy is to prevent unduly generous severance packages for the best 

paid public servants. 
  
1.5 However, there are potentially some unintended consequences that should be 

considered when responding to the consultation and these are highlighted in more 
detail throughout this report. 

  
1.6 The cap will apply to the whole of the public sector but implemented in two stages with 

the majority of public sector employers in the first stage.  It is proposed that the UK 
Civil Service, the NHS, Academy Schools, Local Government including Fire 
Authorities and Maintained Schools and Police Forces will be included in the first 
stage. 

  
2 THE CONSULTATION 
  
2.1 The intentions of the draft Regulations is to apply the cap to central and local 

government bodies under the control of the UK Government.  Therefore, this would 
have an impact on East Sussex Fire Authority and its employees. 

  
2.2 The proposed cap would cover a broad range of circumstances, including both 

voluntary and compulsory termination of contract, and affect most of the possible 
components severance packages, including the cost of providing enhanced 
(unreduced) early retirement benefits.   

  
2.3 Exit payments often comprise a variety of payments, including elements such as 

payment in lieu of notice and pension top-up payments.  The total value of the exit 
payments need to be calculated (measured in terms of current costs, for example 
when considering the value of extra continuing pension).  Where the total would 
exceed the exit payment cap, the regulations prescribe the sequence in which exit 
payments will have been paid for the purpose of applying the cap (reg. 5). 

  
2.4 The Government’s expectation is that employment contracts, compensation schemes 

and pension schemes will be amended to reflect the introduction of the cap.  For 
example, the pension strain cost for an employer required to fully buy out an actuarial 
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reduction (that normally arises when a pension is taken before normal pension age, 
see section 3.3 above) may be capped. In such circumstances, the expectation is that 
pension schemes will provide members with options to use their own monies to make 
up any shortfall or to take a partially reduced pension. 

  
2.5 There are a number of specific areas to consider: 
  
3 REDUNDANCY PAYMENTS 
  
3.1 
 

Relevant authorities must ensure that an individual receives a redundancy payment 
that is at least equal to their minimum statutory entitlement under the Employment 
Rights Act 1996 (ERA 1996).  Alternatively, if they are not eligible for statutory 
redundancy, then in certain circumstances, the relevant authorities must ensure an 
individual receives the equivalent of that entitlement as if the ERA 1996 provisions had 
applied. 

  
3.2 The draft regulations propose that the statutory redundancy element of an exit 

payment cannot be reduced.  If the cap is exceeded, other elements that make up the 
exit payment must be reduced to achieve an exit payment of £95,000.  In 
circumstances of redundancy, the Service’s current local discretionary policy is to pay 
an enhanced redundancy payment, based on (i) the actual, uncapped, weekly rate of 
gross pay of the employee and (ii) to enhance the lump sum severance payment 
further by applying a multiplier of 1.75 (up to a maximum of 52.5 weeks’ pay). 

  
3.3 As the enhanced redundancy payment is over and above the statutory entitlement, it 

may be appropriate for consideration to be given to the Service’s current policy 
discretion, to apply an enhanced redundancy payment, once the outcome of the 
consultation is known. 

  
3.4 ESFRS would be required to maintain records and publish details of exit payments 

annually.  The cap could be waived ‘in exceptional circumstances’ including in cases 
where applying the cap could cause genuine hardship. 

  
3.5 The guidance that accompanies the draft consultation strongly recommends that FRAs 

publicise their policy on waivers and disclose any that are made in the Annual 
Statement of Accounts. 

  
3.6 The guidance sets out when waivers may occur and when they should occur. (See 

https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-
sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-
regulations) 

  
4 PENSION SCHEMES  
  
4.1 In pension terms this would cover all public service schemes including the Firefighters 

Pension Scheme (FPS) and the Local Government Pension Scheme (LGPS).   
  
4.2 The draft regulations currently include pension strain costs as counting towards the 

cap.  These arise in circumstances where an individual is accessing their pension 
before their normal date of retirement. 

  

Page 7

https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-sector/annex-c-restriction-of-public-sector-exit-payments-guidance-on-the-2019-regulations


4.3 In respect of the FPS there are two types of employer payments with regards to exit 
that could be subject to cap, these are: 

  
4.4 The ability for an FRA to enhance the commutation payment to a Firefighter with over 

25 years’ service and over age 50 to the full quarter rate commutation [Rule B7(5)].  
Under [Rule LA2 (10)] the authority is required to pay the difference between the 
restricted commutation and enhanced commutation from its operating account.   

  
4.5 Unless the exit cap regulations allowed for an exemption this payment would be 

deemed as an employer payment to facilitate early exit and would have to be 
measured under the cap.   

  
4.6 The current draft exit cap regulations [7(ci)] exempt this payment from the exit cap. 
  
4.7 The other payment is that in the FPS 2006 & FPS2015, FRAs can allow firefighters to 

retire from age 55 with an unreduced pension under Part 3, Paragraph 6 (FPS2006) 
and Regulation 62 (FPS2015).   

  
4.8 However, the authority is required to pay the difference between the unreduced and 

reduced pension into the Firefighter notional pension fund for each year the pension 
is in payment. 

  
4.9 This payment would be deemed as an employer payment to facilitate early exit and 

would have had to be measured under the cap. 
  
4.10 The current draft exit cap regulations exempt this payment from the exit cap [79cii&iv)] 

where the FRA has agreed to put into payment an authority initiated early retirement 
pension having regard to the above rules for a Firefighter who is unable to maintain 
operational fitness through no fault of their own. 

  
4.11 Under the LGPS regulations, where an individual, over the age of 55, is made 

redundant, it is mandatory for the Service to pay the cost of the pension strain arising. 
It is important to note however that this is not cash for an individual in the same way 
as a redundancy or compensation payment and neither is the pension being enhanced 
beyond the entitlement the individual has earned; the strain costs are simply a 
reflection that the pension entitlement is being accessed earlier than expected (i.e. no 
more employer or employee contributions will be made). 

  
4.12 The current policy intent of the regulations is for the individual’s pension benefits to be 

reduced to the extent that the exit payment cap is not breached, with the individual 
having the option of paying extra to buy-out some or all of the reduction.  

  
4.13 The LGPS regulations do not currently allow partial reduction of pension benefits or 

the buying out of a reduction. As such, amendments to the LGPS regulations will be 
required. At present, there is no clarity about the Government’s plans to enact such 
amendments. 

  
4.14 
 

It is clear that the inclusion of pension strain costs will affect many staff, not just the 
target group of ‘high earners’. The LGA draft response have worked through some 
indicative examples and these show that with 25 years plus service, frontline staff such 
as Senior Practitioners and Team Leaders will be impacted.  This would also be 
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reflective in the Fire & Rescue Service.  A specific example the LGA refer to in their 
draft response has been lifted and is below. 

  
4.15 “An administrative assistant with 35 years’ service at 55 earning £23,500 when they 

are made redundant could have a combined severance payment and pension strain 
cost that exceeds £95,000 even though the individual would actually receive a 
severance payment of £18,300 and, as a result of contributing to the pension scheme 
throughout their service, an annual pension of £11,800 (with a lump sum on retirement 
from the pension scheme of £21,150).” 

  
5 BROADER IMPACT 
  
5.1 Given the impact of the cap, it is highly likely that its implementation will significantly 

reduce our ability to achieve workforce reductions through voluntary means (should 
we need too at any stage), therefore leading to more contentious negotiations with the 
attendant increase in costs and time associated.  

  
5.2 
 

In addition, given that the cap will not just impact on the target group of ‘high earners’ 
but also on mid-level staff with long service, it is likely to have a negative impact on 
the ability to attract and retain the best talent as staff will no longer be able to access 
all the benefits they have earned. 

  
5.3 There are already a number of significant recruitment issues in the Fire & Rescue 

Service for example, professional services staff such as Procurement, Estates, 
Programme Management Office and ITG posts are all examples where we have 
previously struggled to recruit based on the overall package and the implementation 
of the cap is likely to compound this, particularly as it is not currently proposed for the 
cap to be index linked. 

  
6 CONCLUSION 
  
6.1 The draft regulations raise a number of issues as highlighted above. In particular, it is 

clear that the cap will impact on a range of staff and not just the government’s target 
group of ‘high earners’. 

  
6.2 The consultation closes on 3 July 2019 and attached at Appendix A is the proposed 

draft response. In formulating our response, we have linked in with both our public 
sector neighbours and professional bodies such as the Local Government Association 
and ALACE (the Association of Local Authority Chief Executives and Senior 
Managers) and the NFCC which are along very similar lines to ours.  

  
6.3 The Panel is invited to review this response and make any amendments it deems 

appropriate. 
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Consultation on a Public Sector Exit Payment Cap 
 
Question 1  
What other forms of exit costs do you think are relevant in this context? 
 
We do not support the introduction of a cap.  If one is introduced, it is our view that 
this should only be for genuine exit payments (see response to Q3) ie redundancy 
payments. 
 
Question 2  
Do you agree that the Government should introduce a cap on the value of public 
sector exit payments on the basis set out above [see page 10 of consultation 
document]. 
 
Whilst recognising that exit payments need to be proportionate, it is important to 
recognise that these are important tools in enabling local authorities, including Fire & 
Rescue Authorities to achieve workforce reductions.  This is of particular relevance 
currently as we, in common with most other Fire & Rescue Services and in fact other 
Local Authorities, are developing proposals to transform the services delivered in order 
to meet the significant financial challenges we are facing over the next 3 years and 
beyond.  
 
The introduction of a cap will significantly reduce our ability to achieve the necessary 
workforce reductions through voluntary means and will therefore lead to more 
contentious negotiations with the attendant increase in costs associated with that, as 
well as the likely negative impact on the workforce in terms of morale and motivation. 
 
We are confident that we are proportionate in our approach and that legislation of the 
kind proposed would remove the Service’s freedom to operate without clarity as to 
why the Government feels that it needs this legislation for local authorities.  This seems 
at odds with the Devolution agenda, which we welcome, which seeks to further 
devolve powers and funding to Local Authorities.  
 
Publication of such data is welcomed with regards to public trust and transparency; 
electors should be able to hold local politicians to account for these payments, 
unfettered by imposed national limits. 
 
Question 3  
Do you agree that the payments listed above should be subject to a cap on exit 
payments under the terms set out above?  If you believe certain payment types 
should be excluded please provide a rationale and examples. 
 
No – we believe the following should not be included: 
 

- Payment for untaken annual leave – this is effectively pay for work they have 
carried out 

- Pay in lieu of notice – a PILON payment is effectively damages and therefore 
not appropriate to include in a cap 

- Special severance payments – given the circumstance in which these are used, 
inclusion would significantly reduce and in some cases remove our ability to 
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settle any litigation. Inclusion of this would therefore likely increase costs to the 
tax payer as the full legal process would then ensue. 

 
Severance Payments are subject to a robust business case, including the inclusion of 
a full cost benefits analysis and demonstrate that entering into them is a cheaper 
option for the public purse than litigation. 
 
Question 4  
Are there further payments the Government should include? 
 
No 
 
Question 5  
Do you agree that a cap on exit payments should be set at £95,000?  If you think 
an alternative level would be more appropriate, please provide evidence and 
analysis to support your proposal. 
 
No, we disagree with the concept of the national cap – please see responses to Q1 
and Q2. 
 
Question 6  
Are there other ways to ensure such arrangements are consistent with the cap 
on lump sum payments? 
 
Please see responses to Q1 and Q2; the elected Fire Authority Members are able and 
do ensure all arrangements are appropriate. 
 
Question 7  
Do you agree with the proposed approach of limiting early retirement benefits 
with reference to the cost for the employer?  What alternative approaches would 
you suggest and why? 
 
Increasingly the public sector is operating in a commercial environment.  Limiting 
benefits in the way proposed will inevitably limit the flexibility of public sector 
employers and reduce their ability to compete in the same way as private sector 
employers.  
 
Additionally, if local Fire Authority Members felt that this blanket approach was of 
value, it would be in place already.  The assumption is that Members are not able to 
exercise judgement and balance in this at a local level. 
 
In addition, it is our view that ‘pension strain costs’ should not be included in any type 
of cap as these are not exit payments.  The Pension strain costs are calculated based 
on the performance of individual pension funds and as such, inclusion of these would 
be inequitable. Further, the ability for an individual to access an unreduced pension at 
age 55 if made redundant is a feature of the statutory LGPS. 
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Question 8  
Do you agree that the Government has established the correct scope for the 
implementation of this policy? 
 
No – please see responses to Q1 and Q2. 
 
Question 9  
How do you think the Government should approach the question of employees 
who are subject to different capping and recovery provisions under TUPE rules 
following a transfer to (or from) the private sector and whether there should be 
consistency with public sector employees in general. 
 
We do not support the introduction of a cap.  However, in the event one was 
introduced, where individuals are outsourced to the private sector, comparability 
should then be with the private sector and the freedoms operated, rather than the 
public sector.  By the same token, it is logical that where individuals are transferred 
into the public sector, they should be subject to the same provisions as their public 
sector comparators. 
 
Question 10  
Do you agree with the proposed approach for waivers to the cap on exit 
payments? 
 
Please see responses to Q1 and Q2. 
 
Question 11  
Are there other impacts not covered above which you would highlight in relation 
to the proposals in this consultation document? 
 
Please see response to Q2. 
 
Question 12  
Are you able to provide information and data in relation to the impacts set out 
above? 
 
n/a 
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